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. - ^!,',!!111^,^;^.Introduction and Summary

I strongly support the enactment of the Criminal Procedure Amendment (Trial
by, udge Alone) Bill, Its general effect would be to increase the range of
circumstances in which trial by judge alone will be available, if the accused
person consents to trial in that manner, by, in effect, reversing the on us of
proving injustice.

The proposed legislation would overcome a judicial interpretation of the
current legislation to the effect that there is a presumption of trial by jury
which has to be displaced by proof of some exceptional circumstance giving
rise to a very serious risk of injustice - a proposition which is riot evident in any
of the statutory language. Nor does that proposition appear from a review of
the legislative history of the current provisions. Experience has shown that trial
by judge alone has many advantages and should not be reserved to
exceptional cases where it can be demonstrated that trial by jury would create
a significant risk of injustice.

Trial by jury is inconsistent with contemporary expectations of reasoned
justice, and dramatically reduces the am bit of any appeal by both the
prosecution and the accused. If an accused person wants trial by judge alone,
with the accompanying full exposition of the findings of fact and reasons for
decision, and a full right of appeal from those findings, that fact should of itsel
be sufficient to sustain an order for trial by judge alone, unless, as the Bill
provides, the court is satisfied that such an order would be contrary to the
interests of justice. It is also significant to note that following trial by judge
alone, the prosecution has a full right of appeal from an acquittal, whereas
there is no right of appeal from a jury verdict of acquittal.

The History of Trial by Judge alone in Western Australia

I set out a truncated history of the legislation relating to trial by judge alone in
my reasons for decision in LFG V State of WA 120151 WASCA 88, and in my



earlier decision in Arthurs v State of WA [2007] WASC 182, where I also
referred to compareble legislation in other jurisdictions. Each of those
decisions contain expressions of my opinion as to the manner in which the
current provisions should be interpreted. I remain of the views expressed in
those decisions. Unfortunately other members of the court have taken a
different view, with the result that, in LFG, an accused person was denied the
trial by judge alone which he sought even though evidence was to be adduced
at his trial (of his prior convictions) which the legislature expressly recognises
has the capacity to cause prejudice and an unfair trial.

Juries are riot infallible, but they are inscrutable

I do riot subscribe to the theory that juries always get their decisions right.
History provides many instances in which it has later been discovered that the
jury wrongly convicted - many such cases coining to light after DNA testing
showed the jury must have been wrong. There have been a number of
celebrated cases of jury error in Western Australia - Button, Beamish,
Mickelberg, Mallard - to mention just some. In my time on the bench I
presided over several jury trials in which I was uncomfortable with the verdict
of the jury - usually an acquittal, but in one instance a conviction. In my view
justice is as much offended by a wrongful acquittal than a wrongful conviction,
although of course I recognise that our justice system is structured in such a
way as to make a wrongful acquittal more likely than a wrongful conviction.

My submission does riot rely on the proposition that judges are more likely to
make correct decisions than juries, although it could be cogently argued that
the obligation to provide full reasons for a decision, including a careful
evaluation of the evidence, a clear expression of all material findings of fact
and an elucidation of the process of reasoning that led to the conclusion,
imposes a discipline that improves the quality of the decision making process.
As one who has written hundreds of reasons for judicial decision, I have no

doubt that the obligation to provide full reasons improves the decision-making
process, by imposing disciplines of logic, reason and a requirement to analyse
all arguments presented.

For present purposes it is sufficient for my proposition to point to the
differential consequences of error by a jury as compared to error by a judge.
Juries do not give reasons for their decisions, which are consequently



inscrutable to the persons most affected by the decision and the courts and
the community. There is simply no way of knowing whether the jury undertook
its task conscientiously and diligently, taking all relevant considerations into
account, and utilising a fair and rational process of reasoning, or whether the
jury were mistaken in their process of reasoning, or improperIy influenced by
prejudice or emotion, or were overborne by one or more dominant members
of the jury. Correspondence which I received from apparently disillusioned
jurors during my time as Chief Justice suggests that there are least some cases
in the latter categories.

The lack of reasons for jury decisions has a profoundly detrimental effect upon
the capacity of the justice system to correct error. The system recognises that
juries may make mistakes, and a conviction may be set aside on the ground
that the verdict was "unsafe and unsatisfactory". However, when an appeal is
brought on that ground, the question is riot whether the jury should have
entertained a reasonable doubt, having regard to all the evidence, but rather
whether they must have entertained a reasonable doubt, in the sense that no

conclusion other than acquittal was reasonably open. Consequently, this
ground of appeal is extremely hard to make out, and cases in which verdicts
are set aside on this ground are extremely rare.

During my time on the Court I heard many appeals in which this ground was
argued. In only one of those cases did the ground succeed - Martinez v SowA
120071 WASCA 1.43. This was an unusual case in which the Court of Appeal
unanimously concluded that uricontradicted objective evidence as to the times
at which the accused were at certain places must have given rise to a
reasonable doubt as to their capacity to be at the place the homicide was
committed at the time it was known to have been committed.

InterestingIy, an application for trial by judge alone on the ground of
prejudicial pre-trial publicity arising from an earlier trial had been refused, on

the ground that there would be greater community confidence in a jury verdict
than in a verdict by judge alone. ' In the result the ultimate decision to acquit
was made by 3judges, who had riot heard any of the evidence or seen any of
the witnesses. This resulted in understandable disquiet and anonymous
criticism of the justice system in the media from some of the members of the
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jury whose verdict was set aside. This case clearly demonstrates that it would
have been much better if the trial had been by judge alone, rather than by jury.

The important point however is that cases like Martinez are extremely rare.
But for the uricontradicted objective evidence in that case, the appeal would
have failed, and an injustice would have been perpetrated.

In my view the process of appeal from a jury verdict has been subverted and
distorted by the lack or reasons. In all cases other than jury verdicts there are
reasons which can be subjected to scrutiny by an appeal court, and any errors
of fact and/or law will be readily identified from the reasons, Because there
are no reasons in jury trials, apart from the largely unsuccessful appeals on the
ground that the jury verdict of conviction was unreasonable, appeals have to
be brought on the ground that the process which resulted in the jury verdict
miscarried in some way or another.

The most common allegation of miscarriage is to the effect that that the trial
judge misdirected the jury in his or her directions to them. This results in the
directions given by trial judges to juries being sifted with a fine-toothed comb,
by eyes keenly attuned to the perception of error. The directions of the judge
become a form of surrogate for the reasons of the jury, even though they most
likely bear little correlation to the actual reasoning process utilised by the jury
(which will never be known). The directions are subjected to minute syntactical
and grammatical analysis in the Court of Appeal at a level of detail which
assumes a completely unreal reliance by the jury upon each and every precise
word used by the judge in what may be a lengthy direction. The results of
these appeals oblige trial judges to give ever more detailed and complex
directions to juries, extending the length of the directions and reducing their
coinprehensibility.

By contrast, following a trial by judge alone, each of the prosecution and the
accused has a full right of appeal, and any possible errors of fact or law made

in the process of decision can be identified in the reasons provided and fully
reviewed by the appellate court. The provision of a full right of appeal to each
party brings the criminal justice system into line with the rest of the justice
system, and in my view significantly enhances the quality of the justice
provided by that system.
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The Symmetry of Appeals from trial by Judge alone

It is very important to note the asymmetry of appeals from jury verdicts. A
person convicted can appeal on various grounds, some of which I have
referred to. But a jury verdict of acquittal is final, however perverse or
apparently unreasonable, and however much the trial may have miscarried,
and no appeal from that decision can be brought by the prosecution.

BY contrast appeals from trial by judge alone are symmetrical, in the sense that
prosecution and defence can both complain of any error of fact or law on
appeal and get the decision at first instance set aside or reversed,

Accordingly, it would be quite wrong to think that enactment of the Bill would

somehow give special advantages to an accused person. From the perspective
of an accused, trial by judge alone is very much a double-edged sword. On the
one hand they get the benefit of a reasoned decision, with a corresponding full
right of appeal. On the other hand, an acquittal by judge alone is not final, and
could be reversed following a successful appeal by the prosecution.

Community Confidence

Nor do I subscribe to the theory that the community will have greater
confidence in decisions made by a panel of community members than in
decisions made by a judge. Rather, I think the converse is true. Community
standards have evolved to the point at which there is a general expectation
that reasons will be provided in respect of all decisions of significance. In a
liberal democracy such as ours, people expect that significant decisions made

in their name will be transparently explained and justified to the community.
They are understandably suspicious of, and lack confidence in decisions which
are not explained and justified.

The recent decision in the trial of Cardinal Pell provides a good example of the
point I am making. Because trial by judge alone is not available in Victoria,

Cardinal Pell was tried by jury notwithstanding very extensive and very
prejudicial pre-trial publicity. The jury verdict was followed by very significant
criticism in the media. It was asserted that the verdict was against the evidence
and may well have been the consequence of prejudice arising from the very
significant recent public attention given to child sexual abuse in religious
institutions. Because no reasons were available to explain and justify the
verdict of the jury, those doubts can never be answered, and hang like a dark
cloud over the justice system. Because of the limited nature of an appeal from



that verdict, and which I have explained, the appellate process will riot remove
these public concerns and disquiet, however the appeal is ultimately resolved.

Judicial Workload

I have heard it suggested that liberalisation of the availability of trial by judge
alone will have a significant adverse impact on the workload of the courts,
because of the time and effort required to produce reasons for decision. I
would make three points in answer to that suggestion.

First, however liberal the availability of trial by judge alone, I would expect that
the vast majority of accused will elect trial by jury, because of the forensic

advantages which that means of trial offers to an accused. There are currently
only a handful of trials by judge alone, and even if that number doubled, or
even trebled (which I think most unlikely) the workload implications would not
be significant.

Second, as I have tried to explain, there is a general recognition that reasoned
justice is preferable to inscrutable justice. I have never heard it suggested that
judges shouldn't give reasons in civil cases because of the workload

implications - so why should that argument carry any weight in respect of
what are arguably more significant decisions in the criminal justice system.

Third, the workload in producing reasons is off set by the savings in trial time if
there is no jury present, and by the costs saved by the State not having to pay
the jurors. judge alone trials can be conducted much more efficiently, and
large volumes of evidence can be tendered by consent. In the judge alone trial
of Lloyd Rayney, more than a hundred witness statements were tendered by
consent, without the witness being called, saving weeks if riot months of trial
time.

Conclusion

Trial by jury is an established component of the rights conferred upon a person
accused of serious crime under our legal system. However, it has the
consequence that no reasons are given for the most important decisions made
in the justice system and appeals from those decisions are severely
constrained and compromised, If an accused wishes to forego the right to trial
by jury, in order to obtain reasoned justice and a full right of appeal, in my
view he or she should be permitted to do so, with the consequence that the



prosecution will also have a full right of appeal from an acquittal. The Bi
would have that effect and should be coinmended to the Parliament.

Hon. Wayne Martin AC QC
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